TOWN OF MILO, NEW YORK
Department of Code Enforcement and Administration
137 Main Street
Penn Yan, New York 14527
Telephone No.: (315) 531-8042
Facsimile No.: (315) 536-9760
TDD No.: (202) 720-6382
Email: codeofficer@townofmilo.com
Website: www.townofmilo.com

APPLICATION FOR A USE VARIANCE

Reset Form

Print Form

Part 1. Contact Information.
Owner of Record:

Attorney:

Name

Name

Address

Address

City

State

Zip Code

Telephone

City

State

Zip Code

Telephone

Part 2. Property Information.
Address

Zoning District

City

State

Zip Code

Tax Map Identification Number
Part 2. Description of Use Variance(s).

Please describe each use variance requested in a concise manner and its applicable chapter and section from the Code of the Town of Milo.

Variance #1
Chapter

Section

Existing Occupancy/Use

Proposed Occupancy/Use

Chapter

Section

Existing Occupancy/Use

Proposed Occupancy/Use

Variance #2

Part 3. Analysis of Impact(s).

Discuss the impacts that would result if the variance was granted. For each impact, describe potential mitigation measures and the extent to which they reduce adverse effects created by the nonpermitted use. Mitigation measures must
address each impact with reasonable assurance that it will be reduced to an insignificant level in the short term, long term and cumulatively.
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Part 4. New York State Review Criteria for a Use Variance.

If requesting a use variance, that is, permission to establish a use of property not otherwise permitted in the zoning district, the applicant must prove "unnecessary hardship." To prove this, State law requires the applicant to show all of
the following:

1. Whether the applicant is deprived of all economic use or benefit from the property in question, provided that the deprivation is substantial and established
by competent financial evidence.

(Note: It is highly recommended that an Attorney, upon consulation with a certified public accountant, answer this question and attach competent financial evidence to support any claims made herein. Please understand that the Courts
have held that to satisfy this standard, the applicant must demonstrate that of all the uses permitted under the Zoning Law on that property, none can be conducted in an economically feasible manner. Merely making a case for a use
variance upon showing that one's property could be devoted to a more profitable use, which such use is not permitted by the Zoning Law, does not satisfy the hardship test and must be denied pursuant to law.)

2. Whether the alleged hardship relating to the property in question is being affected by unique, or at least highly uncommon circumstances.

(Note: It is highly recommneded that an Attorney, upon consultation with a certified planner, answer this question and provide competent evidence to support any claims. An undue hardship exists only if the problem is unique to the
property of the applicant. A problem is not unique if it is shared by other land in the district. Because an applicant must meet each part of the four part test contained in state statute, an applicant may fail to qualify for a use variance even
though his/her/their property will not yield a reasonable return through any use permitted by the Zoning Law if the hardship is not due to circumstances peculiar to the land.)

3. Whether the requested use variance, if granted, will not alter the essential character of the neighborhood.

(Note: It is highly recommneded that an Attorney, upon consultation with a certified planner, answer this question and provide competent evidence to support any claims. Please understand that a use variance must be denied if the
proposed use would alter the essential character of a neighborhood. While the Courts frequently have disapproved use variances to permit nonresidential uses in residential districts on the basis that such uses would change the essential
character of the neighborhoods, a use variance to permit a use in a zone where it is not permitted might be determined to be proper upon review of competent evidence, such as to allow an apartment building in a single family district
where the land is located on a busy interstate highway and the neighborhood has been commercialized. However, a use variance to allow gasoline storage tanks in a predominately residential area could be denied on the grounds that it
woud be a potential safety hazard in the residential area. (Glaser v. Larkin, 21 Misc. 2d 379, 198 N.Y.S. 2d 257)

4. Whether the alleged difficulty is self created.

(Note: It is highly recommneded that an Attorney answer this question and provide competent evidence to support any claims. Please understand that most Courts have concluded that an owner is in a poor position to obtain a use
variance since the fact that he/she/they purchased the property with knowledge of the restrictions will be considered in determining whether their basic rights are infringed upon by the Zoning law. Such Courts reason that there is no
unnecessary hardship when the applicant created his/her/their own difficulty by acquiring the land with knowledge of the use limitations: hardship which is self created is imposed by the applicant, and not by the Zoning Law.)

If any one or more of the above factors is not proven by competent evidence, State law requires that the Zoning Board of Appeals must deny an application for a use variance.
Please understand that Courts have observed that when a municipality adopts a comprehensive plan outlining the future growth and development of the community and a Zoning
law to implement that plan, the people have concluded that the restrictions are necessary for the public benefit and the law should be observed. Therefore, in the Court's opinion,
"use variances should not be easily or lightly granted and a use variance should be the exception not the rule."
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Part 5. Stipulations of the Application.
Stipulation #1 - Certificate of Zoning Compliance or Building Permit prior to the start of construction. The owner hereby understands and agrees not to start construction of a
building and/or structure unless a Certificate of Zoning Compliance or a Building Permit is issued pursuant to law.
Stipulation #2 - Disclosure Affidavit. The owner hereby understands and agrees that he/she/they have read and is familiar with the provisions of Section 809 of the General
Municipal Law of the State of New York, which states:
a. Every application, petition or request submitted for a variance, amendment, change of zoning, approval of plat, exemption of plat or official map,
license or permit, pursuant to the provisions of any ordinance, local law, rule or regulation constituting the zoning and planning regulations of a
municipality shall state the name, residence and the nature and extent of the interest of any state officer or any officer or employee of such
municipality or of a municipality of which such municipality or a part, in the person, partnership or association making such application, petition, or
request (hereinafter called the applicant) to the extent known to such applicant.
b. For the purpose of this section of law, an officer or employee shall be deemed to have an interest in the applicant when he/she, his/her spouse, or
their brothers, sisters, parents, children, grandchildren, or the spouse of any of them:
i. Is the applicant;
ii. Is an officer, director, partner or employee of the applicant;
iii. Legally or benefically owns or controls stock of a corporate applicant or is a member of a partnership or association application; or
iv. Is a party to an agreement with such an applicant, express or implied, whereby he/she may receive any payment or other benefit, whether
or not for services rendered, dependent or contingent upon the favorable approval of such application, petition or request.
c. Ownership of less than five percent of the stock of a corporation whose stock is listed on the New York or American Stock Exchanges shall not
contitute an interest for the purposes of this section.
d. A person who knowingly and intentionally violates this section shall be quilty of a misdemeanor.
The applicant shall disclose the full particulars on an attached sheet of paper if a state office or any officer or employee of a municipality or relative of either as defined in Section
809 of the General Munipal Law of the State of New York has any interest in this application.
Stipulation #3 - Disclaimer of liability. The owner hereby understands and agrees that the Town is not responsible for the accuracy of applications and associated documents
submitted for acceptance to the Town and does not guarantee that reviews and/or inspections will detect all hazards, design defects, and/or violations.
Stipulation #4 - Indemnity and hold harmless. The owner hereby understands and agrees to indemnify and hold harmless this Town, its agents, servants and employees from:
a. Any claims and liability which may be made against this Town pertaining to the review of this application; and
b. Any and all liability, loss or damage this Town may suffer as a result of the claims, demands, costs or judgment against and arising from the review of this
application. Furthermore, the owner hereby understands and agrees to defend, at his/her/their expense, any claims brought or actions filed against this Town with
respect to the subject of the indemnity contained herein, whether such claims or actions are rightfully or wrongfully brought or filed. Lastly, the owner hereby
understandsand agrees to reimburse this Town from any unnecessary expenses, attorney fees, or other expenses incurred in the enforcement of this indemnity and
hold harmless agreement.
Stipulation #5 - Inspection of property. The owner hereby understands and agrees to inspection by this Town's officers, employees or duly authorized representatives of the
property for which an use variance(s) is sought. The owner also understands and agrees that during an inspection, this Town's officers, employees or duly authorized
representatives may, among other things, take measurments, may analyze physical characteristics of the site including, but not limited to, soils and vegetation (taking samples for
analysis), and may make drawings or take photographs.
Stipulation #6 - Refund of fee(s). The owner hereby understands and agrees that any fee paid to this Town is not refundable regardless if whether or not use variance(s) has been
granted or the application has been revoked.
Stipulation #7 - Reimbursement of incurred expenses. The owner hereby understands and agrees that:
a. This Town has the authority to engage registered design professionals, financial analysts, planners, lawyers or other appropriate professionals who can assist this
Town in analyzing a project to ensure compliance with all laws, bylaws and regulations. Such assistance may include, but is not limited to, analyzing an
application, monitoring or inspecting a project or site for compliance with the Town's determinations, laws or regulations, or inspecting the project during
construction or implementation.
b. This Town may require funds to retain such professionals prior to initiating the review process for this application. In the event that such funds are insufficient,
this Town may require additional funds to pay for all incurred expenses.
c. Any funds received by this Town shall be deposited into a line item by the Town Clerk. Expenditures from this line item may be made at the direction of the Town
Clerk without further appropriation. Expenditures from this line item shall be made only for services rendered in connection with a specific project or projects for
which funds have been collected from the owner. Additionally, the failure of the owner to pay any incurred expenses shall be grounds for the denial of an
application. Lastly, any outstanding incurred expenses shall be charged against the property and shall constitute a lien thereon in favor of this Town, and the
amount of such expenses shall be entered on the tax rolls as being due and payable. Such expenses may also be recovered in any other lawful manner.
d. At the completion of the project, any excess funds in the line item attributable to such project shall be repaid to the owner. A final report of the line item shall be
made available to the owner upon request within a reasonable amount of time.
e. Any owner may take an administrative appeal from the selection of third party agency to the Town Board. Such appeal shall be in writing and may be taken only
within twenty (20) days after the Town has mailed or hand-delivered notice to the owner of the selection. The grounds of such appeal shall be limited to claims
that the third party agency selected has a conflict of interest or does not possess the minimum required qualifications. The required time limit of action upon an
application by this Town shall be extended by the duration of the administrative appeal. In the event that no decision is made by the Town Board within one
month following the following of the appeal, the selection of a third party agency made by this Town shall stand.

Part 6. Signature.
THE UNDERSIGNED HEREBY ATTESTS that he or she is the owner of the property subject of this application that has been submitted to this Town.
Additionally, the owner hereby certifies that the information contained in this application is accurate, true and complete to the best of his or her knowledge,
and understands that false statements made in this application are subject to the applicable provisions of the Penal Law of the State of New York. Furthermore,
the owner comprehends that he or she is ultimately responsible for the compliance with all local, state and federal laws regardless of any contractual
agreements. Lastly,the owner has read this entire application and agrees to comply with its stipulations as contained herein.
Owner's Signature:

Date
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GUIDE FOR APPLICANTS APPLYING FOR A USE VARIANCE

This publication has been written to aid potential applicants in understanding and appreciating the use variance process and to provide an explanation of the rules and standards
of the Zoning Board of Appeals (ZBA) of the Town of Milo.

What is a use variance?
A use variance permits "a use of the land for a purpose which is otherwise not allowed or is prohibited by the applicable zoning regulations." For example, if
a piece of land is zoned for single-family residential use and the owner wishes to operate a retail business, the owner could apply to the Zoning Board of
Appeals for a use variance.
Who is entitled to apply for a use variance?
The owner of the property that is the subject of the use variance can only apply since such person has the legally enforceable right to use the land.
Who can help me understand the procedural steps and deadlines?
The Code Enforcement Officer can help an applicant to understand the procedural steps and deadlines as it pertains to an application for a use variance. Such
officer can also help the applicant complete this application, if necessary, and review the necessary competent evidence to ensure that all necessary
information is provided. Lastly, the Code Enforcement Officer can explain typical conditions imposed upon the granting of a use variance to allow an
applicant to comprehend their obligation(s) and ascertain any associated cost(s) prior to submitting an application.
Does a use variance "run with the land?"
If a use variance is granted for a property because of peculiarities (e.g., unique hardship) of that lot, then the use variance would apply to the land regardless of
ownership. However, use variances remain subject to the continuing regulatory powers of the government and if the use variance is not acted upon, the
original grant of the use variance confers no vested right on a subsequent purchaser.
Must the use variance, if granted, be exactly what was applied for by the applicant?
Whether the ZBA decides to grant a use variance, State law requires the ZBA to grant the minimum variance necessary to provide relief, while at the same
time taking care to protect the character of the neighborhood and the health, safety and welfare of the community. For these same reasons, the ZBA may also
impose reasonable conditions on the grant of any variance.
Are use variances subject to neighbor's consent?
It is certainly an abuse of discretion for the ZBA to require the applicant seeking a use variance to obtain the consent of neighboring landowners. Such a
condition is an improper delegation of legislative authority. However, it is highly recommended that the applicant speak to his or her neighbors since a Notice
of Public Hearing will be sent by the Town to all landowners within a 500 feet radius pursuant to law. The simply courtesy of meeting with these individuals
may not only pay off by eliminating any opposition but also help the applicant prepare to answer any objections in advance.
If there is no opposition to my use variance request, must the ZBA grant the request?
The rules and standards have been set forth in law and by the courts of the State, and cannot be modified by the Zoning Board of Appeals. If they are not
followed, the municipality would be subject to costly lawsuits. The public is entitled to speak in favor of, or against, a proposed project, but opinions in and of
themselves are not enough. Applicants and their representatives should be guided in advance by the appropriate legal standards in deciding whether an appeal
would be appropriate. If an appeal is taken, the applicant should present clear, definite facts showing that the standards have been met. The ZBA cannot grant
relief where proper legal proof is not adequately presented.
Will the ZBA make a decision the night of the public hearing?
Once the public hearing is closed, the ZBA may begin discussing the case and reach a decision, or may postpone discussion and/or its decision until a later
meeting. If the ZBA deems it necessary, the public hearing may be reopened at any time upon consent of the applicant. Once the public hearing has been
finally closed, the ZBA must make its decision within 62 days.
What if an applicant fails to comply with the conditions of the ZBA?
If an applicant who receives a use variance violates conditions imposed as part of the approval, the Town may immediately bring an action for injunctive
relief. However, the Code Enforcement Officer will make a reasonable attempt to obtain voluntary compliance prior to pursuing such action.
Is there any time limits on use variances?
Courts have approved use variances that are conditioned upon the applicant initiating such variance within a specific period of time. If the applicant does not
exercise the use variance within the set time period, then such variance expires and the applicant must reapply. If, however, a request to extend the time period
for the exercise of the use variance is submitted and justifiable cause demonstrated to the Code Enforcement Officer, it is improper, absent a showing of
changed circumstances, to deny the extension of the use variance. With this information understood, the ZBA will typically condition a use variance to be
initiated within six (6) months from the date of approval.
What is the statutory standard for a use variance?
To obtain a use variance, the applicant must demonstrate that the applicable zoning regulations cause an unnecessary hardship. To prove unnecessary
hardship, the applicant must establish that the requested variance meets all of the following four statutory conditions.
1. The owner cannot realize a reasonable return on the property as zoned. The lack of return must be substantial and proven with competent
financial evidence. It is insufficient for the applicant to show only that the desired use would be more profitable than the use permitted under the
zoning. For example, in Everhart v. Johnston, the owner of residentially zoned property sought a use variance to allow him to construct offices for
an insurance agency and a real estate business. The owner testified in support of the application that it would not be economical to renovate the
property for residential purposes and that a greater rent could be charged to a commercial rather than residential lessee. The Court held that a
showing that "the permitted use may not be the most profitable use is immaterial." What must be established is that "the return from the property
would not be reasonable for each and every permitted use under the ordinance."
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2. The hardship must be unique to the owner's property and not applicable to a substantial portion of the zoning district. If the hardship is common
to the whole neighborhood, the remedy is to seek a change in the zoning, not to apply for a use variance. In Collins v. Carusone, the Court held that
the applicant had failed to establish that the hardship, being located near a city landfill, was unique to his property. Rather, it was held that the
hardship was common to all properties in the area. Thus, the property owner should make an application for rezoning to the local legislature.
a. In Douglaston Civic Association v. Klein, the Court noted that "uniqueness does not require that only the parcel of land in question and
none other be affected by the condition that creates the hardship. What is required is that the hardship condition be not so generally
applicable throughout the district as to require the conclusion that if all parcels similarly situated are granted variances the zoning of the
district would be materially changed."
3. Granting the variance will not alter the essential character of the neighborhood. In making this determination, the Court often considers the
intensity of the proposed development as compared to the existing and permitted uses in the neighborhood. For example, a use variance to permit
construction of an office building in a single-family neighborhood where several tall commercial structures already exist would not alter the
essential character of the neighborhood. Conversely, the Court in Holy Sepulchre Cemetery v. Board of Appeals of the Town of Greece held that a
cemetery would alter the essential character of a district zoned for residential development, despite the fact that the land in the district was
undeveloped at the time of the application.
4. The hardship is not self created. In Clark v. Board of Zoning Appeals of Town of Hempstead, the Court of Appeals held that "one who
knowingly acquires land for a prohibited use, cannot thereafter have a variance on the ground of "special hardship." For example, a developer may
not acquire land zoned residential at the time of acquisition and successfully petition for a variance to construct office buildings. Whether the
purchaser actually knew about the use restriction is not relevant; he is charged with a duty to discover them.
In issuing a use variance, the Zoning Board of Appeals may impose "such reasonable conditions and restrictions as are directly necessary to and incidental to
the proposed use of the property. Such conditions shall be imposed for the purpose of minimizing any adverse impact such variance may have on the
neighborhood or community.
What is compentent financial evidence?
In order to satisfy the "deprivation of all economic use or benefit standard", the applicant must furnish competent financial evidence to the ZBA establishing:
a. The amount paid for the land in question.
b. Its present market value.
c. Annual maintenance expenses.
d. Annual land taxes and school taxes.
e. The unpaid balance of mortgages and other encumbrances.
f. The annual income from the land in question for each and every use permitted in the applicable zoning district.
g. Proof that the actual or estimated return for each permitted use is not reasonable under the circumstances.
h. If the subject premises are the subject of a contract of purchase contingent upon the grant of a use variance, then the applicant must establish the
fair market value of the property independent of the purchase price, because in the absence of such proof, it will be presumed that the purchase price
included a premium over fair market price at the time of purchase in expectation of favorable zoning relief. Professional Park v. Town of Bedford,
60 N.Y. 2d 492 (1983).
i. The rate of return for the current use and all other uses permitted in the applicable zoning district.
j. The rate of return deemed necessary by applicant in order to gain a return equal to comparables in the neighborhood.
Proof of present market value and annual income can be best established through the testimony of an expert witness. Where more than one use is permitted in
the zoning district, the applicant must prove the projected annual income from each and every permitted use, and must prove that this annual return is not
reasonable as compared to the return by like property in the community. If, on the basis of this dollars and cents proof, the Zoning Board of Appeals
determines that the applicant will be deprived of all economic use or benefit of the property, then the applicant has proven the first part of the unnecessary
hardship standard.
How can an applicant best prepare compentent evidence for his/her/their case?
By employing an attorney who can prepare written evidence as well as provide verbal testimony to the Zoning Board of Appeals. Such attorney should seek
advise from other professionals (e.g., certified public accountants, certified planners, etc.) who can provide supporting documentation of any claims made
within an application.
Is the plight of the owner due to personal problems as opposed to use of the land or buildings?
If due to personal problems, then the use variance must be denied. Your attention is especially invited to Town Law of the State of New York, which requires
that deprivation must be established by competent financial evidence. The bottom line in use variances is that the burden of proof is on the applicant. If the
applicant does not satisfy each of the state's statutory standards, then the variance must be denied.

Application Checklist:

Please make ten (10) copies of each document, except for the application fee, and submit the entire application package to the Code Enforcement Officer.

Completed application form signed by the owner
Application fee made payable to the Town of Milo
Competent evidence to support any claims made in this application
Site plan / Survey prepared, signed and sealed by a land surveyor or
registered design professional licensed in NYS

SEQRA - Full Environmental Assessment Form
In accordance to Section 617.4(a)(2) of Part 617 of Title 6 of the New York Codes, Rules and
Regulations (NYCRR), the Town of Milo has designated use variances as a Type I action that
requires an application to complete the Full (a.k.a. long) Environmental Assessment Form. Such
form is available at the New York State Department of Environmental Conservation's website,
which is www.dec.ny.gov/docs/permits_ej_operations_pdf/longeaf.pdf.
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TOWN OF MILO, NEW YORK
Department of Code Enforcement and Administration
137 Main Street
Penn Yan, New York 14527
Telephone No.: (315) 531-8042
Facsimile No.: (315) 536-9760
TDD No.: (202) 720-6382
Email: codeofficer@townofmilo.com

AUTHORIZED REPRESENTATIVE FORM
Owner's Information:

Authorized Representative's Information:

Name

Name

Address

Address

City

State

Zip Code

Telephone

City

State

Zip Code

Telephone

THE UNDERSIGNED HEREBY ATTESTS that he/she/they is the owner of real property that is the subject of this application, which has
been submitted to the Town of Milo for review and a determination. Such owner hereby permits the above-named authorized representative to
act on his/her/their behalf regarding this application. Such owner also grants authority to the authorized representative to do all of the
following actions:
a. Receive, inspect and provide confidential information.
b. Represent him/her/them and make oral and/or written presentations of fact and/or argument.
c. Sign documents.
d. Enter into agreements.
For clarification purposes, an authorized representative is an individual, age 18 or older, who stands in place of the owner during the
application review and determination process. Furthermore, such representative has been granted all powers and duties typically reserved to an
owner during the application review and determination process. Lastly, the owner has the right to revoke the authorized representative at any
time but such revocation shall be done in writing to the Town of Milo.
It is highly recommended that you consult with your lawyer prior to signing this document. The New York State Bar Association has a lawyer
referral and informational service, which can be contacted at 1-800-342-3661 or (518) 463-3200 ext. 255. Please understand that the Town of
Milo is not permitted by law to give legal advice.
Owner's Signature:

Date:

State of New York

)
) ss.:
County of ____________________)
On the ____________ day of _________________________ in the year __________ before me, the undersigned, personally appeared
____________________________________, personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/
her/their capacity (ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument.
______________________________
Notary Public
Printed Name: _________________
My Commission Expires: _____________________
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